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the british cases 
Karl Heynen 

Heynen was in charge of a working camp established at the Friedrich der 
Grosse mine at Heme, Westphalia. The complaint against him was that he 
consistently ill-treated British prisoners of war under his charge by knocking 
them about with the butt end of his rifle and with his fists. Complaints had 
been made to the higher German authorities while Heynen was in charge of 
the camp and in consequence of these complaints Heynen was removed and 
court-martialled by the German military authorities. He was found guilty 
of certain of the charges made against him and sentenced to 14 days' medium 
arrest, the execution of the sentence being suspended till the end of the war. 
On the 21st July, 1920, these proceedings were set aside pursuant to the laws 
of 18th December, 1919, and of 24th March, 1920, the statutes under which 
the Supreme Court had power to try the cases remitted to it, in order to 
enable proceedings to be commenced afresh. This case was selected as one 
of the test cases, because it seemed probable that if a German military court 
during the war had found Heynen guilty of the charges made against him, the 
Supreme Court in Leipzig could hardly fail to do the same. 

In this case three English witnesses gave evidence at Bow Street and six- 
teen attended the trial in Leipzig. It appeared from their evidence that on 
the day following the arrival of the prisoners at the camp, there had been con- 
certed resistance on their part to the order to change their clothing and de- 
scend the mine and work in it, because they considered that such work was 
helpful to Germanyin carrying on the war against England, and also because 
the great majority of the men had no experience of working in a coal mine. 
In consequence of this disobedience, Heynen had ordered the guard to drive 
the prisoners to work, using the butt ends of their rifles and fists. This 
incident formed one of the charges against Heynen, but the court considered 
that in view of the orders given to him by his superiors to see that the work 
was done and of the insubordination on the part of the prisoners, Heynen was 
justified in using force to compel obedience to his orders, and he was ac- 
cordingly acquitted on this charge. 

Another charge related to a prisoner named Cross — now dead — who, ac- 
cording to some of the British witnesses had been rendered insane by treat- 
ment meted out to him by Heynen in the bath. The facts and conclusions 
of the court upon this charge are referred to in the judgment (Appendix II.).* 
Two of the English witnesses stated that Cross' insanity was not due to the 
treatment he received in the bath, as to their knowledge he had shown signs 
of insanity some ten days previously. Asked by the President of the court 
how they knew he was insane they referred to certain habits of Cross, which 
were inconsistent with his having his reason and control. 

A number of other charges of violence to individual prisoners were, how- 

4 Printed, infra, p. 674. 



634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

ever, found to be proved against Heynen by the evidence of the English 
witnesses, which was held by the court to be trustworthy. 
The President, in delivering sentence, observed: 

One cannot help acknowledging that this is a case of extremely rough 
acts of brutality aggravated by the fact that these acts were perpetrated 
against defenceless prisoners against whom one should have acted in the 
most proper manner, if the good reputation of the German Army and 
the respect of the German nation as a nation of culture was to be upheld. 

Heynen was ultimately sentenced to ten months imprisonment. 

Emil MtJLLER 

Captain Emil Muller was in charge of the prisoners of war camp at Flavy- 
le-Martel on the Western Front at the end of April and beginning of May, 
1918. The camp had been used by the British as a clearing station, but was 
used as a working camp by the Germans during the rapid advance in March 
and April, 1918. While it was in the occupation of the Germans, the 
conditions of the camp were indescribably bad. Into sheds capable of 
accommodating at the utmost 450 men over 1,000 men were crowded. The 
sanitary and washing arrangements were so primitive as to be practically 
nonexistent. The provision of food and medical attention was wholly insuffi- 
cient, and no parcels or letters reached the camp. In a very short time the 
men were starving, verminous, and in a filthy condition, with the inevitable 
consequence that dysentery appeared almost at once and men began to die 
with appalling rapidity. In spite of the terrible condition of the men, they 
were forced to engage in heavy work behind the lines at long distances from 
the camp, and practically no excuse of weakness or sickness was accepted as 
relieving them from work. Men in the last stages of dysentery were driven 
out to work and fell and died by the road. 

The evidence in this case fell under two headings, that relating to the phys- 
ical condition of the camp, and that relating to personal brutality committed 
by Muller. 

Eight British witnesses gave evidence at Bow Street and nineteen in 
Leipzig. 

There was a conflict between the evidence tendered by and on behalf of the 
accused and that of the British witnesses as to the date on which Captain 
Muller left the camp, but if the German records which were produced were 
correct, and it was not practicable to challenge them, it appeared that he left 
the camp on May 5th, 1918, and did not subsequently return to it. It was 
naturally impossible for the British witnesses, after so long a lapse of time, to 
state with convincing certainty whether particular incidents, to which they 
spoke, occurred before or after the 5th May, and after hearing evidence, 
which tended to exonerate Captain Muller from responsibility for the state 
of the camp, the court showed an inclination to discount evidence as to inci- 
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dents, and in particular, as to the very numerous deaths which may have oc- 
curred after the 5th May, although there could be no reasonable doubt that 
they were directly attributable to conditions, which had been brought into 
existence before that date. 

After considering the records produced by the German military authorities 
on behalf of the accused, the court came to the conclusion that Captain 
Miiller was not to be held responsible for the insanitary conditions of the 
camp to which the numerous deaths were directly attributable, inasmuch as 
reports from Miiller to divisional headquarters were produced calling atten- 
tion to its state and asking for assistance and supplies. It was stated that 
these appeals met with no response owing to the great strain put upon Ger- 
man Headquarters Staff by the rapid advance in March, 1918, to the fluid 
state of the front, the number of prisoners taken, the lack of supplies in 
Germany, and the general inability of the staff to meet the demands made 
upon it at this time. The court, therefore, came to the conclusion that 
Miiller had done his best to improve the conditions of the camp, and that 
his failure to render them satisfactory was due not to his fault, but to the lack 
of assistance given to him by his superiors. He was, therefore, acquitted on 
this charge. 

In considering Miiller's responsibility for the general conditions of the 
camp upon the complete evidence given at the trial, it must be borne in mind 
that it was proved at the trial that Miiller had taken over the camp from the 
English in the condition in which it was found later to be; that he had, while 
at Flavy-le-Martel, reported to his superiors that the camp was overcrowded 
and without facilities for washing; that water was short and the men were 
lousy; and that there was no supply of clothing available. He further re- 
ported that the condition of the prisoners was bad and rapidly becoming 
worse, and that they were unfit for hard work. He had asked for the camp to 
be improved, and for equipment to be sent to him, but without result, and he 
had, meantime, made such small improvements as were within his power. 
It was, moreover, proved that he had left the camp before the epidemic of 
dysentery had reached its height, and that only one or two deaths occurred 
before his departure. 

While it may be doubted whether, even with the scant means at his dis- 
posal, Miiller took all the measures, which it was his duty as commandant of 
the camp to take, in order to improve, so far as was in the circumstances pos- 
sible, the insanitary state of the camp and to afford to the prisoners means for 
keeping themselves clean and for getting treatment when they were sick, yet 
it must be admitted that the main responsibility did not rest with him, but 
rather with those, who elected to crowd into a small and insanitary compound 
three times as many men as could properly be quartered there, and thereafter 
to keep them short of water, short of food, and entirely without change of 
clothing, while exacting from them work of the most arduous nature. 

After hearing the British witnesses, however, the court came to the con- 
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elusion that a number of acts of personal violence were proved against 
Captain Miiller and in particular, that he had been guilty of sending out to 
work men, whose physical condition rendered them wholly incapable of dis- 
charging it. This conduct was admitted to be contrary to the instructions of 
the Headquarters Staff and could not be justified. The court showed a 
tendency to attribute Captain Muller's conduct to his nervous state due 
partly to a heart affection, partly to his inexperience in dealing with prisoners 
of war, and partly to the great difficulties in which he found himself in a camp 
so ill-equipped to receive such a large number of men. After taking into ac- 
count these circumstances, the court awarded sentence of six months im- 
prisonment. 

Robert Neumann 

Neumann was charged with ill-treating prisoners of war at Pommerensdorf 
Chemical Works. The charge against him was closely connected with the 
charge against Trinke, his superior officer, and the case against him lost 
much of its significance, because the German Government were unable to 
secure the arrest of Trinke, with whom a greater degree of responsibility 
rested than with Neumann. 

Three British witnesses gave evidence at Bow Street and twenty-five in 
Leipzig. 

To some extent Neumann was able to shelter himself behind the defence 
that he acted under the orders of his superior officer, Trinke, but after hearing 
all the British witnesses the court came to the conclusion that he had, in a 
number of cases, exceeded his authority and had committed acts of violence 
upon his own initiative. For these offences he was sentenced to six months 
imprisonment. Four months, which he had spent in prison awaiting trial 
were, however, taken into account with the result that only two months re- 
mained to be served from the date on which the sentence was pronounced. 

LlEUT.-COMMANDER KARL NEUMANN 

This officer was in command of the submarine U. 67, which sank the hos- 
pital ship Dover Castle in the Mediterranean on the 26th May, 1917. The 
facts were admitted because the evidence was overwhelming. 

Neumann had previously torpedoed a vessel named the Elmmoor and 
taken the master, Captain Williamson, on board the submarine. When the 
submarine returned to its base, Captain Williamson obtained from Neumann, 
under his own signature, a certificate as to his identity, and that the Elmmoor 
had been torpedoed as stated. Captain Williamson was available as a wit- 
ness for the trial, and a photographic copy of the certificate was included in 
the volume of evidence sent to the German Government in October, 1920. 
The German authorities had announced that Neumann would rely on the 
defence that he acted under superior orders; but, after consultation with the 
Admiralty, it was decided to proceed with the case, because of the importance 
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which attached to it on the grounds hereinafter referred to, even though the 
result should be an acquittal on the legal plea. 

The defence relied solely on the plea that in torpedoing and sinking the 
ship Commander Neumann was acting upon the direct order of his superiors. 
The order was produced in court and could not be challenged. The Ober- 
reichsanwalt did not ask for a conviction and the court held that Lieut.- 
Commander Neumann could not be held criminally responsible for the act as 
he had in no way exceeded the orders which he had received. 

In the course of the judgment the court laid it down that the punishment 
of a subordinate, who has acted in conformity with his orders, can only arise 
(1) if he has exceeded the order given to him, (2) he is aware that his superi- 
or's orders directed action, which involved a civil or military crime or mis- 
demeanor. The court did not consider that either of these elements was 
present in this case and the accused was accordingly acquitted. 

It is important in this case to record that the decision of the court was 
based solely on the question of obedience to superior orders. The actual 
legality of the orders was not discussed in the judgment of the court, which 
only considered the question whether the accused was aware that they were 
illegal. In his address to the court the Oberreichsanwalt expressly stated that 
there was no evidence that the Dover Castle was being used in any other way 
than as a hospital ship, and that he was personally persuaded, that she did 
not carry troops or ammunition or anything that it was not proper for a hospi- 
tal ship to carry. He invited the court to deal with the case on this assump- 
tion. Whether the orders were themselves just or not, he added, did not 
much matter so far as the accused was concerned, provided he did not know 
them to be unjust. 

This was the ratio decidendi of the court, and there can be little doubt that 
by German law the decision was correct. 

The proceedings against Commander Neumann completed the trials of 
the four persons named by the British Government who were amenable to 
justice, but after the conclusion of the last trial, proceedings were taken by 
the German Government, at their own instance, against two officers — 
Lieutenants Dithmar and Boldt — who were serving under the command of 
Commander Patzig in the submarine U. 86, by which the hospital ship 
Llandovery Castle was sunk. 

Hospital Ship "Llandovery Castle" 
Commander Helmut Patzig 
Lieutenants Dithmar and Boldt 

As has been already stated, Patzig is said to be out of the jurisdiction of the 
German Government, and his whereabouts are not known. In the course of 
the enquiry into the charges made against him by the British Government, 
the German authorities examined a number of witnesses and amongst them 
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the two officers, Lieutenants Dithmar and Boldt, and the members of the 
crew of the submarine. 

Lieutenants Dithmar and Boldt both refused to make any statement, ex- 
cusing themselves from doing so by the assertion that they had pledged their 
word to Patzig to give no information as to the events, which happened in 
connection with the destruction of the hospital ship Llandovery Castle. 

In consequence, however, of the information obtained from the members of 
the crew, supported as it was by the statements of the British witnesses, 
which had already been furnished to the German Government, the German 
authorities came to the conclusion that Lieutenants Dithmar and Boldt were 
implicated in the destruction of this vessel and the subsequent firing on her 
boats, and that there was sufficient evidence to justify them in placing these 
officers upon their trial for murder. Both officers were accordingly placed 
under arrest and the case was referred to the Supreme Court in Leipzig for 
trial. The British Government was invited to arrange for the attendance of 
the British witnesses to give evidence at the trial, and although the British 
Government did not itself make the charge against these officers, it was con- 
sidered that in view of the gravity of the offence with which they were 
charged, and of the deplorable nature of the outrage, every assistance should 
be given to the German Government in bringing to justice the persons re- 
sponsible for the crime. 

When notice was received of the date fixed for the trial, less than three 
weeks remained, in which to trace the witnesses and arrange for their at- 
tendance at Leipzig. Four of the most important witnesses were found to be 
either serving in ships at sea or living abroad. Of these two were intercepted 
in New York by wireless, one was on passage from the West Indies to Eng- 
land, and one was traced in Vancouver, British Columbia. 

Special arrangements were made for the immediate return of these wit- 
nesses to England and all were able to attend the trial in Leipzig, though the 
witness from British Vancouver arrived only on the last day of the hearing, 
which was specially adjourned for his attendance. 

One witness was examined at Bow Street and twelve witnesses gave 
evidence at the trial. After hearing these witnesses and the witnesses called 
by the German authorities themselves, who included a number of the mem- 
bers of the crew of the submarine, the court found that the Llandovery Castle 
was a British hospital ship, that she was properly equipped and lighted, and 
was used solely for the purposes of a hospital ship and carried no combatants 
or munitions of war; that she was on her proper course; that she was followed 
by the submarine U. 86 for several hours and when her lights were lit she 
was recognized as a hospital ship beyond any possibility of doubt; and that 
after fully considering the matter and discussing it with the members of his 
staff, Commander Helmut Patzig torpedoed the vessel without warning. 
The court further held that at least three boats got safely away from the ship 
with survivors in them; and that the boats were found and searched by the 
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submarine, whose commander professed to hold the belief and was attempt- 
ing to prove that the vessel carried eight American flight officers; that failing 
to find in the boats any justification for torpedoing the ship, Commander 
Patzig with the approval and concurrence of Lieutenants Dithmar and 
Boldt (who with the Gunner Meissner — now dead — were alone on the deck 
of the submarine with the commander at the time), deliberately fired on the 
surviving boats and hit and destroyed two out of the three of them with the 
consequent loss of life of all the persons who were in them. Commander 
Patzig required and obtained from the officers, crew and prisoners in the 
submarine, a pledge to maintain silence as to the incident until the conclusion 
of the war, and he further concealed all traces of his act by omitting any ref- 
erence to the incident from the log book and forwarding a falsified chart of 
the courses of the submarine to the German Admiralty. 

The court recognized that Commander Patzig, the commander of the sub- 
marine, was primarily responsible for this outrage, but held that the plea of 
superior orders would not avail Lieutenants Dithmar and Boldt in such a 
case. While relieving them of responsibility for the torpedoing of the ship, 
the court found that they had taken part and concurred in the firing on the 
boats and that they could have prevented this action by refusing to pledge 
themselves to secrecy and declaring their intention of reporting the incident 
upon their return to port. 

In his address to the court the OberreichsanwaU expressed some doubt 
whether there was direct legal proof that the boats had been hit by the shells 
fired by the submarine and he asked the court to find that the officers had 
been guilty of attempted murder, and to award a sentence of four years im- 
prisonment. The court, however, came to the conclusion that the inference 
that at least two boats had been hit was irresistible and they found as a fact 
that these two boats had been destroyed by the firing. There is, however, a 
degree of killing recognized by the German criminal law which is not known 
to the law of this country. It may be said to come between murder with 
deliberate intent and manslaughter by negligence without intent, and in the 
present case the court considered that the prisoners acted without adequate 
premeditation and they therefore held that they were guilty of the interme- 
diate degree of killing and awarded four years imprisonment with, in the case 
of Lieutenant Dithmar, dismissal from the service, and of Lieutenant Boldt, 
who was a retired officer, deprivation of the right to wear uniform. 

Commander Patzig did not appear at the trial to give evidence in defence 
of his brother officers and was severely criticised for his failure to do so. 



SUMMARY 

Out of the seven persons, whose names were placed by the British Govern- 
ment in the abridged list, four have now been tried with the following 
results: — 
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Name. 



Karl Heynen 

Captain Emil Miiller. 
Robert Neumann. 



Convicted 

Convicted 

Convicted 

Lieut.-Commander Karl Neumann j Acquitted 



Result. 



Sentence. 



10 months imprisonment. 
6 " " 



In addition, arising out of the case of the Llandovery Castle, but not named 
by the British Government: — 



Name. 



Lieut. Dithmar. 
Lieut. Boldt 



Result. 



Convicted 
Convicted 



Sentence. 



4 years imprisonment and 
dismissal from service in 
the German Navy. 

4 years imprisonment and 
deprivation of right to 
wear uniform as a retired 
officer. 



In all of these cases the sentences were to imprisonment in a prison and not to 
confinement in a fortress. Official confirmation of the fact that the sentences 
are being served has been received. 

A satisfactory feature of these trials has been the admirable way in which 
the British witnesses have given their evidence before the Supreme Court at 
Leipzig. They consistently displayed a remarkable degree of intelligence 
and impartiality, which appeared greatly to impress the President and other 
members of the court. 

Translations of the judgments are appended. 8 

Law Officers' Department, 
Rotal Courts of Justice, 

Strand, W.C. 2. 
8th August, 1921. 



Explanatory Memorandum Relating to the Wiesbaden Agreement 
of October 6, 1921, between France and Germany 1 

October 26, 1921 

In order to understand the arrangements proposed by the Wiesbaden 
agreement, it is necessary to bear in mind certain provisions of the Treaty 
of Versailles, the application of which is affected by it. 

The treaty itself provides in the reparation chapter, Part VIII, and in some 
of its annexes, for the partial liquidation of Germany's reparation indebted- 

6 Printed, infra, p. 674. l British Parliamentary Paper, 1921, (Cmd. 1547). 



